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ANDREW ARTHUR HOTYKAY,

RESPONDENT’S BRIEF

Defendant-Appellant.

Has Hotykay failed t0 show that the district court abused its sentencing discretion when it
imposed a sentence 0f two and one-half years with two years determinate upon his conviction for
attempted intimidation 0f a Witness?

ARGUMENT
Hotvkav Has Failed To Show That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

The

district court

issued a no-contact order between Hotykay and Ashley

0f domestic Violence when Hotykay

and was shaking her.” (PSI, pp.

hit

1-2.)

Longo

in the face

Longo because

and “put both hands around her throat

Despite the no-contact order Hotykay contacted Ashley

multiple times and asked her t0 “lie about the domestic battery incident.”

(PSI, p. 2.)

A11 this

occurred While Hotykay was 0n probation in two separate cases for possession of a controlled
substance convictions. (PSI, pp. 1-2, 5-6.)

The

state

charged Hotykay in

this case

counts of Violating a no-contact order.

with one count of intimidating a witness and three

(R., pp. 24-26.)

intimidating a Witness in this case, pled guilty to

and admitted Violating his probation

in the

misdemeanor domestic Violence

two prior

cases.

(R., pp. 29-32.)

imposed a sentence 0f two and one-half years With two years determinate.
Ls. 15-17.)

Hotykay ﬁled a timely notice 0f appeal.

Hotykay contends on appeal that the

The

district court

(R., p. 53; Tr., p. 42,

district court

abused

its

discretion

by not granting him

brief, pp. 3-5.)

Because the

was reasonable, Hotykay has shown no abuse 0f discretion.

Standard

B.

in another case,

(R., pp. 58-59.)

an indeterminate sentence and not retaining jurisdiction. (Appellant’s
sentence

guilty to attempted

Hotykay pled

Of Review

The length 0f a sentence

is

reviewed under an abuse of discretion standard considering the

defendant’s entire sentence. State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State V. Strand, 137 Idaho 457, 460,

159 P.3d 838 (2007)).

It is

presumed

50 P.3d 472, 475 (2002); State
that the

is

a sentence

is

V.

will be the defendant’s

Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).

Within statutory limits, the appellant bears the burden of demonstrating that

it

a clear abuse 0f discretion. State V. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing

State V. Lundguist, 134 Idaho 83

its

Huffman, 144 Idaho 201,

ﬁxed portion of the sentence

probable term of conﬁnement. Li. (citing State

Where

V.

1,

11

P.3d 27 (2000)). In evaluating Whether a lower court abused

discretion, the appellate court conducts a four—part inquiry,

(1) correctly perceived the issue as

one 0f discretion;

Which asks “Whether the

(2) acted within the outer

trial court:

boundaries of its

discretion; (3) acted consistently with the legal standards applicable to the speciﬁc choices

available t0

it;

and

(4)

reached

its

decision

exercise of reason.” State V. Herrera, 164 Idaho

by the

261, 270, 429 P.3d 149, 158 (2018) (citing Lunneborg

V.

MV Fun Life,

163 Idaho 856, 863, 421

P.3d 187, 194 (2018)).

HotvkaV Has Shown N0 Abuse Of The

C.

T0 bear
that,

District Court’s Discretion

the burden of demonstrating an abuse 0f discretion, the appellant

under any reasonable View 0f the

was

sentence

facts, the

excessive.

must

State V. Farwell, 144

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met

this

the court considers the entire sentence but, because the decision t0 release the defendant

is

establish

burden,

on parole

exclusively the province 0f the executive branch, presumes that the determinate portion Will be

the period ofactual incarceration. State V. Bailey, 161 Idaho 887, 895, 392 P.3d 1228, 1236 (2017)

144 Idaho

(citing Oliver,

the appellant

at

726, 170 P.3d at 391).

must demonstrate

that reasonable

T0

establish that the sentence

was

excessive,

minds could not conclude the sentence was

appropriate to accomplish the sentencing goals of protecting society, deterrence, rehabilitation,

and retribution.

Far_well,

144 Idaho

at

736, 170 P.3d at 401.

A sentence is reasonable “‘if

it

appears

necessary to accomplish the primary objective of protecting society and to achieve any or
the related goals of deterrence, rehabilitation, or retribution.”

P.3d

at

1236-37 (quoting State

The

district court

(TL, p. 39, Ls. 3-17.)

V.

McIntosh, 160 Idaho

1, 8,

m,

all

161 Idaho at 895-96, 392

368 P.3d 621, 628 (2015)).

applied the correct legal standards to the sentencing decision before

The

district court

of

found that the “instant offense

is

it.

Mr. Hotykay’s fourth

felony conviction,” With prior convictions for attempted strangulation and two counts of

possession 0f a controlled substance.
resulted in

(TL, p. 40, Ls. 1-4.)

Hotykay receiving the “programming

at the

The

prior felony convictions

had

CAPP rider” and completing his aftercare.

(TL, p. 40, Ls. 5-12.)

crimes

When he and

Hotykay

initially

his Wife separated.

did well on probation, but then committed additional

(T12, p. 40, Ls. 5-12.)

Because Hotykay did not merely

relapse 0n drugs, but instead engaged in domestic Violence and attempts t0 get his Victim to provide

false evidence,

L. 17

—p. 42,

The

Hotykay was not a candidate

for probation or for retained jurisdiction. (TL, p. 40,

L. 6.)

facts

0f this case support the

district court’s decision.

In a period of 17 days While the

no-contact order was in effect, Hotykay texted Ashley 213 times.

Ashley t0 not

talk t0 the police, but to contact his attorney

Hotykay’s criminal record
court.

is substantial,

and

(PSI, p. 42.)

lie that

told

nothing had happened.

including the three prior felonies noted

(PSI, pp. 156-59.) Hotykay’s actions

Hotykay

by

(Id.)

the district

and criminal behaviors while 0n probation and

after

receiving the beneﬁt 0f the rider program support the district court’s sentence and decision t0 not

retain jurisdiction.

Hotykay argues the sentence “was excessive under any reasonable View of the
(Appellant’s brief, p. 3.)

The

facts that

he

relies

0n

facts.”

are that (1) he did not use force 0r threats 0f

force t0 intimidate the Victim (Appellant’s brief, pp. 3-4), (2) Hotykay’s compliance with probation

conditions “prior to the domestic Violence incident” (Appellant’s brief, p. 5), and (3) Hotykay’s

statement 0f remorse (Appellant’s brief, p.

No

doubt the

district court

5).

was aware

These

facts

d0 not show an abuse 0f discretion.

that the instant offense

was not Violent, just

as

it

was

aware of Hotykay’s history of domestic Violence. Had Hotykay employed Violence or threat 0f
Violence t0 get the Victim t0

lie

about the domestic Violence he inﬂicted upon her that would have

aggravated the seriousness 0f the crime. The lack 0f Violence in
seriousness.

this

crime did not mitigate

its

Hotykay’s claim that he was doing well on probation prior to the domestic Violence also
does not show any abuse of discretion. The
well on probation “for several months.”

district court

acknowledged

(TL, p. 40, Ls. 7-8.)

that

Hotykay had done

The record shows he was 0n

probation for ten months before he committed the domestic Violence, followed shortly by the
instant felony.

Violence

is

(PSI, pp. 5-6.)

Ten months 0n probation Without

not particularly mitigating.

It

Finally, the district court heard

1.)

It

was not something

shows n0 abuse 0f discretion.

Hotykay’s in-court apology. (TL,

had not heard before. The

the court

a felony or act 0f domestic

last

LONG time ago.”

(PSI, p.

167E alﬂ PSI, pp.

120, 122.) There

is

its

discretion, believed

it

I

39, L.

should've asked for

n0 reason on

believe the district court did not consider Hotykay’s statement and give

court, in

— p.

time Hotykay faced the court for

felony sentencing he stated that he was “excited [about] getting the help that
a

14

p. 38, L.

it

this record t0

whatever weight the

deserved.

Hotykay committed this felony while on probation. He has a history of domestic Violence,
including a prior felony.

been available through a

He

has already received the programming and training that would have

rider,

but

it

did not prevent

then trying to convince the Victim to
discretion t0

lie

about

it.

him from committing domestic Violence and
The

district court

was within

its

sentencing

impose and execute a sentence of two and one-half years with two years determinate.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm the judgment of the

DATED this 30th day of November, 2020.
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